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Good morning Chairman Padilla, committee members. My name is Glenn Richards and |
am partner in the Washington, DC office of Pillsbury Winthrop Shaw Pittman and also the
Executive Director of the Voice on the Net Coalition. First I would like to thank you for the
opportunity to spend a few minutes with you today to provide a general overview of Federal

Communications Commission actions related to Internet Protocol-based services including Vol P.

By way of background, | have been practicing telecommunications law for amost 27
years, and for the past 16 of those years a major focus has been Internet communications,
including working with the VON Coalition. For those of you not familiar with VON, its
members include many of the leading Internet communications companies, including Google,
Microsoft, Skype, Vonage and Y ahoo. For the past 16 years, VON has been working with
federal and state policymakers to advance regulatory policies that enable consumers, businesses
and government to enjoy the full promise and potential of Internet Protocol or IP
communications. The companiesin VON are developing and delivering the next generation of
voice, video and data communications services that can be used anywhere and everywhere that

broadband is available -- no telephone required.

The history of Internet communications regulation arguably beginsin March 1996 when
asmall trade association of long distance resellers, called America's Carriers Telecommunication

Association or ACTA, filed a petition asking the FCC to stop the sale of software that was used
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to enable voice communications between computers over the public Internet, or in some cases
from computers to telephones. ACTA also asked the FCC to begin arulemaking to define
permissible communications over the Internet. ACTA noted that it was not in the public interest
to permit long distance service to be given away and suggested that the software providers

should be subject to the same regul ations as telecommunications providers.

Comments were filed in response to the ACTA petition but the FCC never issued an
order in that proceeding. Basically, not much else happened from aregulatory perspective for
the next seven 7 years. Regulators asked questions, but Internet telephony was still a curiosity;
used mostly by hobbyists. However, during that time the decreasing cost of personal computers
and the increasing availability of broadband technologies, naturally led to the growing use of
Internet communications. Companies such as Free World Dial-up (an early version of Skype)
and ITXC were chalenging traditional telecom business models by using the Internet to provide
free or low cost international communications services, and a company called V onage began
offering a home telephone service over the customer’ s high speed Internet connection that for the
first time alowed residentia customers to manage their communications services — providing
features and capabilities previoudy only available to business users; and at much lower prices

than were available from tradition tel ephone companies.

Therelative quiet ended in July 2003, when the Minnesota Department of Commerce
filed a complaint with the state Public Utilities Commission asserting that V onage was providing
atelephone exchange service and subject to state law and regulations as a tel ephone company,
including the requirements to get a certificate of operating authority, file tariffs and provide 911.
In September 2003, the Minnesota commission issued an order asserting jurisdiction over

Vonage, and telling it to comply with state regulations. That order was subsequently reversed by
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afedera court and that reversal upheld on appeal. But more importantly for our discussion
today, Vonage, while the matter was under appeal, also filed a petition for declaratory ruling
with the FCC asking it to preempt the Minnesota order, arguing that its service should be
classified as an information service and thus not subject to state regulation; or, in the alternative
that regardless of the regulatory classification that its service could not be separated into distinct
interstate and intrastate communications. The FCC agreed with VVonage that it was impractical
to separate the service into interstate and intrastate communication, relying in part on the fact
that the service was nomadic —that is the service could be accessed from a broadband connection
anywhere in the world, and that permitting Minnesota to regul ate the service would thwart a
federal policy of promoting advanced communications services and noting that multiple state
regulatory regimes would likely violate the Commerce Clause. The Commission did not address
whether the service should be classified as an information or telecommunications service; and
that issue remains unresolved today. While the issue was not specifically before the FCC, it did
note that it would likely also preempt state regulation of other entities, such as cable companies,

that provided integrated communications capabilities over the Internet.

Also in 2004, the Commission issued what is now referred to as the Pulver Order, In that
decision, the FCC specifically declared that Pulver’s Free World Dialup — which was a directory
service that facilitated free, computer-to-computer Internet voice communications between FWD
subscribers, using unique numerical identifiers (and not telephone numbers), was an information
service and not a telecommunications service. Information services are generally not subject to
state regulation and limited, if any, FCC regulation. This decision isimportant today becauseit’s

the basis for the regulatory scheme for companies like Skype, or others that offer Internet-based
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PC-to-PC voice services that do not interconnect with the public telephone network, and thus are

not treated like providers of interconnected Vol P.

Finally, in 2004, the FCC released a Notice Proposed Rulemaking asking hundreds of
guestions about the proper scope of federal regulation of 1P-enabled services. In summary, the
NPRM broached the question of whether Voice over |P or other IP-based services should be
classified as information or telecommunications services, or otherwise subject to some or al of

the regulations that applied to telecommunications carriers.

In 2005, the FCC issued the first decision that imposed aregulatory requirement on
Voice over IP. Specifically, the FCC required Vol P providersto provide E-911 service to their
customers. Thisdecision was largely based on the finding that Vol P was fast becoming, and
marketed as, a replacement for basic telephone services and that there was a consumer
expectation that such services could reach 911. To distinguish between the various kinds of |P
communications services, the FCC limited the requirement to interconnected Vol P, a definition
now codified in the FCC’ s rules, that mean a service that that (1) enables real-time, two-way
voice communications; (2) requires a broadband connection from the user's location; (3) requires
Internet-protocol compatible equipment and (4) permits users generally to receive calls that can

originate on and can terminate to the public switched telephone network.

Interestingly, the Commission imposed the 911 requirement and asserted its authority
over interconnected Vol P using its Title | or ancillary authority to broadly promote public safety,
rather than declaring interconnected Vol P a tel ecommuni cations service which would have
achieved the same result but would have subject the service to the full spectrum of telecom

regulations. That same rationale was applied in a decision issued later in 2005 that applied
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CALEA obligations to providers of interconnected Vol P. For those of you unfamiliar with
CALEA, its purpose is to enhance the ability of law enforcement and intelligence agenciesto
conduct electronic surveillance by requiring that telecommunications carriers, Vol P providers
and manufacturers of telecommunications equipment modify and design their equipment,
facilities, and services to ensure that they have built-in surveillance capabilities, allowing federal
agencies to monitor al telephone, broadband internet, and Vol P traffic in real-time. Both the
911 and CALEA decisions were upheld on appeal; including the Commission’s line of reasoning

and itsuse of Title | authority to impose these new requirements on interconnected Vol P.

With this new regulatory framework in place, the FCC during the past six years has
continued to impose what | would consider consumer protection and public safety obligations on
providers of interconnected Vol P. These obligations include contributing to the Federal
Universal Service Fund, making the service accessible to person with disabilities, paying FCC
regulatory fees, requiring Vol P providers to port telephone numbers to other communications
providers, requiring FCC approval before discontinuing Vol P service, allowing states to assess
universal service obligations on Vol P revenues, and, most recently, requiring Vol P providersto
file reports of network outages with the FCC. Consumers can aso file complaints online with
the FCC specifying Vol P service provider issues. There are also a number of pending FCC
proceedings that could impose additional obligations on interconnected Vol P, including
application of the truth in billing and cramming rules, and considering whether Vol P providers
should be permitted direct access to telephone numbers (which today are available only to

telecommunications carriers).

The FCC, through authority provided by Congressin 2010, has imposed certain

disabilities access obligations on non-interconnected and one-way Vol P services. Examples of
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non-interconnected Vol P would be services such as Facetime — which allows iPhone usersto
speak and see other over a Wi-Fi connection. One-way Vol P services would include Skype Out,
which allows customersto pay for calls that terminate on the PSTN. The FCC isalso
considering whether one-way services that can call to the PSTN should be required to provide

911 servicesto their customers.

As of today, no state public utility commission regulates interconnected Vol P or any
other |P-enabled service. A few state commissions, including Maine, New Hampshire, Vermont
and Wisconsin, have issued orders finding that they can assert jurisdiction over fixed, or non-
nomadic, Vol P services, such as those provided by cable companies. The Vermont order has
been appedled. In Maine and Wisconsin, however, subsequent |egisation removed such
jurisdiction and rendered those decisions moot. More than 20 states have similar legislation in
place recognizing there is no reason to burden | P enabled services with legacy
telecommunications regulations, and the Governor of Utah is expected to add to that number any
day now. Legidation has also been introduced and is under active consideration in California,

Colorado, New Hampshire, New Y ork and Wyoming.

In closing, | would suggest that it is applications like Vol P that are driving broadband
deployment and adoption. The FCC’ s regulatory approach for |P services supports the broader
policy of not regulating the Internet or Internet applications. This broader policy is consistent
with goal of the National Broadband Plan of ubiquitous broadband for all Americans. California
has been aleader among states in promoting broadband deployment and adoption and | expect it

to be so for years to come.

Thank you for your time and | look forward to your questions.
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